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| . BACKGROUND

The plaintiff, The Hone | nsurance Co. (“Hone”),
provi ded professional liability insurance to the defendants, the
Law O fices of Jonathan DeYoung, P.C and its successors
(collectively “DeYoung”). Jonathan DeYoung di ed on February 19,
1995. After DeYoung' s death, several of DeYoung s clients
initiated | awsuits or otherw se asserted clai ns agai nst DeYoung’s
estate alleging that DeYoung commtted | egal mal practice. The
gist of these actions is a claimthat while serving as both a
| awyer and an investnent advisor for the claimants, DeYoung
wrongful ly appropriated the claimants’ funds. By order and
menor andum dat ed Decenber 30, 1998, after rehearsing at |ength
the facts of the case and the applicable law, famliarity with
which is assuned here, the court held that Home had no duty to
defend or indemmify DeYoung on any of the asserted clains, except

t he clai mof defendant Elva Hoisington (“Hoisington”). See Hone



| nsurance Co. v. Law O fices of Jonathan DeYoung, P.C., 32 F

Supp. 2d 219 (E.D. Pa. 1998). As to Hoisington's claim the court
concluded that there were genuine issues of material fact at that
time which precluded the entry of judgnent under the theories

asserted by Hone. Hone Insurance Co., 32 F. Supp.2d at 229-31.

Thereafter, the court afforded the parties an
opportunity to take additional discovery and to file renewed
nmotions for summary judgnent. Hone has now filed a renewed
nmotion for summary judgnment contending that Hoisington's suit
agai nst DeYoung is tinme barred because Hoisington failed to nane
the personal representative of DeYoung’'s estate (“DeYoung s
personal representative”) as a defendant in the wit of sunmons
whi ch Hoisington filed and served on defendants before the
expiration of the statute of limtations (“the original wit”).
According to Hone, since Hoisington's suit is tinme barred,

Hoi si ngton has no cl ai m agai nst DeYoung which is subject to
i ndemi fication under the policy issued by Hone.!?

Hoi si ngt on acknow edges that she did not nanme DeYoung's
personal representative as a defendant in the original wit, but
clains that she caused the original wit to be reissued, and in

that reissued wit of sumons (“the reissued wit”), she properly

1. Home also argues that it is entitled to summary judgnent on
vari ous ot her grounds, which are not addressed in this
menor andum



nanmed DeYoung' s personal representative.? According to

Hoi si ngt on, because the reissued wit was filed and served within
the four (4) year statute of |imtations, her suit is tinely and
DeYoung is entitled to indemification under the policy issued by
Hone.

The question presented i s whether Pennsylvania | aw
permts the joinder of a defendant by the reissuance of a wit of
summons after service of the original wit has already occurred.
If it does, Hoisington's suit is tinely and subject to
i ndemmi fication under the policy issued by Hone. |If it does not,
Hoi sington’s claimis barred by the statute of limtations and
Honme has no duty indemify DeYoung. For the foll ow ng reasons,

the court concludes that Hoisington’s claimis tine barred.
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2. At the tinme of the reissued wit, Hoisington had been

appoi nted to serve as DeYoung’'s personal representative.
Throughout this litigation, the parties have debat ed whet her

Hoi sington is legally qualified to serve as DeYoung s personal
representative. However, given the court’s disposition of Hone’'s
nmotion, it is unnecessary to consider this issue.

3. Under Fed. R Cv. P. 56, a party is entitled to summary

j udgnment where there are no genui ne issues of material fact and
the noving party is entitled to judgnent as a matter of law. In
this case, the operative facts are not in controversy. Thus, the
sole issue is whether Honme is entitled to judgnent as a matter of
I aw.



Under Pennsylvania |law, the duty to defend and the duty
to indemmify are triggered under different circunmstances. An
insurer’s duty to defend arises “whenever the conplaint filed by
the injured party may potentially come within the policy’s

coverage.” Pacific Indem Co. v. Linn, 766 F.2d 754, 760 (3d

Cr. 1985). On the other hand, the duty to indemify “arises
only when the insured is determned to be |iable for danages

within the coverage of the policy.” Dianond State |nsurance Co.

v. Ranger Insurance Co., 47 F. Supp.2d 579, 584 (E.D. Pa.

1999) (quoting Britanto Underwiters, Inc. v. Logue’'s Tavern,

Inc., No. 95-2997, 1995 W. 710570, at *2 (E.D. Pa. Dec. 1
1995)). The sole issue presented by Hone’'s notion is whether
Home has a duty to indemify DeYoung.*

Federal courts have di scretion whether to entertain a

decl aratory judgnent action in insurance coverage cases where

4. To the extent that Honme seeks a declaration concerning its
duty to defend, given that the insurance policy issued by Hone is
the only asset of DeYoung’'s estate and the court’s finding that
there is no duty to indemify under the policy, as a practical
matter, the request is noot. |In any event, if Hone’s request for
a declaration concerning its duty to defend is not noot, because
Hoi sington initiated her action against DeYoung through a wit of
sumons under the Pennsylvania Rules of Cvil Procedure, there is
no conplaint fromwhich the court can determ ne whether there is
a duty to defend in this case. See Sphere Drake, P.L.C. v. 101
Variety, Inc., 35 F. Supp.2d 421, 427 (E.D. Pa. 1999)(citations
omtted) (explaining that in determ ning whether there is a duty
to defend, the court nust first ascertain the scope of the
policy’'s coverage and then assess whether the factual allegations
contained in the underlying conplaint may potentially fall within
t he scope of the policy).




‘“the questions in controversy between the parties to the federa
suit . . . can better be settled in the proceeding pending in the

state court.’ Wlton v. Seven Falls Co., 115 S. C. 2137, 2140

(1995)(quoting Brillhart v. Excess Ins. Co. of Anerica, 62 S. C.

1173, 1175-76 (1942)). As a general rule, the declaratory
j udgnent court should refrain fromdetermning the insurer’s duty
to indemify until the insured is found |Iiable for danmages in the

underlying action. Sphere Drake, 35 F. Supp.2d at 427. Neither

shoul d the declaratory judgnent court issue rulings which may
have a coll ateral estoppel effect on the underlying litigation.

See Wlton, 115 S. C. at 2141 (“[Where another suit involving

the sanme parties and presenting opportunity for ventilation of
the sanme state law issues is pending in state court, a district
court mght be indulging in ‘[g]ratuitous interference[]”
if it permtted the federal declaratory action to
proceed.”) (quotation omtted).

This case, however, is the exception to these general
rules for four (4) reasons. One, the statute of |limtations
i ssue before the court is purely I egal and does not require the
court to make factual determ nations which would otherw se best
be left to the state court jury in the underlying action. Two,
Hone’ s insurance policy at issue in this case is the only known
asset of DeYoung’'s estate. Therefore, as a practical matter, if
the court determ nes there is no coverage, and consequently no

assets in the estate, there will be no point in proceeding to



determne liability in the underlying action. Three, this
[itigation has been heatedly contested by the parties in this
court for over three (3) years. |In the state court, however, the
only action taken by Hoisington has been to file a wit of
sumons. Fourth, Hoisington has never filed a notion requesting
a stay of this action to allow factual questions to be decided in
the state court litigation. Therefore, neither “practicality
[nor] wise judicial admnistration,” Wlton, 115 S. C. at 2143,
woul d be served by del aying the coverage question until the
conclusion of trial on liability in the state court.

B. Hone's Statute of Limtations Argunent

1]

Under Pennsylvania law, “all actions that survive a
decedent nust be brought by or agai nst the personal

representative.” Mrzella v. King, 389 A 2d 659, 660 (Pa. Super.

1978) (citations omtted). For purposes of ruling on Hone’s
nmotion, the court accepts Hoisington’s position that because her
| awsuit agai nst DeYoung grew out of an express contract to
provi de specific services, the four (4) year statute of
limtations is controlling.

Hoi si ngt on concedes that she becane aware of her claim
agai nst DeYoung’' s personal representative by at |east March 1
1995, and therefore, that the statute of limtations barred any
actions comenced after March 1, 1999. Hoi si ngton first

commenced her |awsuit on January 21, 1997 by filing a wit of



sumons in the Montgonery County Court of Common Pl eas. Notably,
the wit of sumons did not nane DeYoung' s personal
representative as a defendant. The next day, January 22, 1997,
Hoi si ngton served the wit of summbns upon each of the naned

def endants. See Montgonery County Court of Common Pl eas Docket,
Cvil Action No. 97-1161, Pl.’s Mem, Ex. D. Subsequently, on
February 25, 1999, Hoisington filed a praecipe to reissue the
original wit, this tinme nam ng DeYoung' s personal representative
as a defendant.® 1d. |In other words, Hoisington clains she

j oi ned DeYoung’' s personal representative as a naned def endant

t hrough the reissued wit.

Under Pennsylvania law, “[a]n action may be comenced
by filing with the prothonotary (1) a praecipe for a wit of
sumons, or (2) a conplaint.” Pa. R Cv. P. 1007. The
Pennsyl vania Rules of G vil Procedure also allow for the
rei ssuance of a wit of summons under certain circunstances.
Specifically, Rule 401 provides, in pertinent part:

| f service within the Commonweal th is not made
within [thirty (30) days after the issuance of the
wit or the filing of the conplaint], the

pr ot honotary upon praeci pe and upon presentation
of the original process, shall continue its

validity by reissuing the wit or reinstating the
conplaint, by witing thereon ‘reissued in the

5. The reissued wit is not part of the record before the
court. However, because the parties do not dispute that

Hoi si ngt on named DeYoung' s personal representative as a defendant
in the reissued wit, the court will assune for purposes of
ruling on Hone’s notion that is the case.

v



case of a wit or ‘reinstated’ in the case of a
conpl ai nt .

A wit may be reissued or a conplaint reinstated
at any tinme and any nunber of tines. A new party
def endant may be naned in a reissued wit or
reinstated conpl aint.
Pa. R CGv. P. 401(b)(1)&2). On the other hand, Rule 2232(c)
provides, in pertinent part, “At any stage of an action, the
court may order the joinder of any additional person who could
have joined or who coul d have been joined in the action. ”
Pa. R Cv. P. 2232(c).°*

In Yates v. Pacor, Inc., 507 A 2d 1258 (Pa. Super.

1986), the Pennsylvania Superior Court addressed the interplay
bet ween Rul es 401 and 2232(c). |In Yates, the plaintiff filed a
conpl ai nt agai nst several manufacturers and suppliers of asbestos
products. After the plaintiff had served the conplaint upon each
of the original nanmed defendants, the plaintiff filed a
reinstated conplaint under Rule 401 nam ng a party not naned in
the original conplaint. The |ower court sustained the newy
nanmed party’s objections that Rule 401 was not the proper vehicle
for joining an additional defendant. The Superior Court agreed,

hol ding that a plaintiff may not join an additional defendant

6. Rul e 2229(b) al so governs joinder of parties and
provides, “A plaintiff may join as defendants persons agai nst
whomthe plaintiff asserts any right to relief . . . in respect

of or arising out of the sane transaction, occurrence, or series
of transactions or occurrences if any common question of |aw or
fact [is present].” Pa. R Cv. P. 2229(b). For whatever
reason, Hoi sington chose not to proceed under Rule 2229.

8



once any defendant has been served wth an original conplaint by
sinply reinstating the conplaint under Rule 401. The court
expl ai ned:

[Rlule 401, when read in [its] entirety, primarily
address[es] the process whereby a plaintiff may
continue the viability of stale process by

rei ssuance of the wit. W agree with the
| ower court that since [Rule 401] is chiefly
concerned with neans of continuing the validity of
stale process, Rule [401(b)] ‘joinder’ is properly
[imted to situations in which . . . awit [is
bei ng] reissued solely because it was not served
on any of the original defendants. |In such a
situation, Rule [401(b)] ‘joinder’ can be
effectuated during the . . . reissuance. However
once a party defendant is served, Rule [401(b)]
cannot be used as a joinder device since to do so

woul d i gnore the purpose of Rule [401] and obviate

the purpose of Rule 2232. Therefore, once

a party defendant is served, plaintiff nmay only
effectuate the joinder of additional parties by
nmeans ot her than Rule [401(b)].

Yates, 507 A 2d at 1260 (enphasis added).’

Appl yi ng the teachings of Yates, given that at the tine
the original wit was reissued, service on the original
def endants had al ready occurred, Hoisington had no power under
Rul e 401 to join DeYoung’s personal representative as an
addi tional defendant w thout seeking | eave of court, as provided
under Rule 2232. Since the joinder of DeYoung’ s personal

representative did not occur prior to the expiration of the

7. Yates was decided under a prior version of Rule 401, however,
the court’s decision clearly applies to cases which inplicate the
current version of the rule. See Yates, 507 A 2d at 1260.

9



statute of limtations, Hoisington's claimis barred as a matter

of | aw.

I11. CONCLUSI ON

Hoi sington did not properly initiate an acti on agai nst
DeYoung' s personal representative within the applicable statute
of limtations. Therefore, her claimis tine barred and Honme has

no duty to indemnify DeYoung.

An appropriate order follows.
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